1 Updated 11-12Wis. Stats. Database PRIVILEGES 905.03
CHAPTER 905
EVIDENCE — PRIVILEGES
905.01 Privilegesrecognized only as provided. 905.065 Honesty testing devices.
905.015 Interpretersor persons with language fidfulties, limited English profi  905.07 Political vote.
ciency,or hearing or speaking impairments. 905.08 Trade secrets.
905.02 Required reports privileged by statute. 905.09 Law enforcement records.
905.03 Lawyer—client privilege. 905.10 Identity of informer
905.04 Physician—patient, registered nurse—patient, chiropractor—patient905.11 Waiver of privilege by voluntary disclosure.
psychologist—patientsocial worker—patient,marriage and family 905.12 Privilegedmatter disclosed under compulsion or without opportunity to
therapist-patienpodiatrist—patient and professional counselor—patient claim privilege.
privilege. 905.13 Comment upon or inference from claim of privilege; instruction.
905.045 Domesticviolence or sexual assault advocate-victim privilege. 905.14 Privilege in crime victim compensation proceedings.
905.05 Husband-wife and domestic partner privilege. 905.15 Privilege in use of federal tax return information.
905.06 Communications to members of the gler 905.16 Communications to veteran mentors.

NOTE: Extensive comments by the JudiciaCouncil Committee and the Fed
eral Advisory Committee are printed with chs. 901 to 91 in 59 Wis. 2d. The
court did not adopt the comments but ordeed them printed with the rules for
information purposes.

(a) All parties to the confidential communication consent to
the disclosure.

(b) A court determines that the disclosure is necessary for the
properadministration of justice.
905.01 Privileges recognized only as provided.  Except  History: 1979 c. 1371985 a. 2662001 a. 162009 a. 360
asprovided by or inherent or implicit in statute or in rules adopted ) o
by the supreme court or required by the constitution obitieed 905.02 Required reports privileged by statute. A per
Statesor Wisconsin, no person has a privilege to: son, corporation, association, or otherganization or entity
(1) Refuse to be a witness; or eltBerputzilg or prlvat_tls, maklngfa returg_orlreport rdequwed by law
: ) to be madéias a privilege to refuse to disclose and to prevent any
(2) Refuse to disclose any me_ltter, or otherperson from disclosing the return or report, if provided by
(3) Refuse to produce any object or writing; or law. A public oficer or agency to whom a return or report is
(4) Preventanother from being a witness or disclosing ansequiredby lawto be made has a privilege to refuse to disclose the
matteror producing any object or writing. returnor report if provided by lawNo privilege exists under this
History: Sup. Ct. Order59 Wis. 2d R1, R101 (1973). sectionin actions involving false swearing, fraudulent writing,

This section precludes courts from recognizing common law privileges net ¢ H i ;
tainedin the statutes, or the U.S. oidabnsin constitutions. Privileges and conﬁdenoi?]aggér;ttigi return oreport, or other failure to comply with the law

tialities granted by statute are strictly interpreted. Davis@t.\WPauFire & Marine
History: Sup. Ct. Order59 Ws. 2d R1, R109 (1973).

InsuranceCo.75 Wis. 2d 190248 N.W2d 433(1977).
A defendant did not have standitggcomplain that a physiciantestimony vie This section applies only to privileges specifically and unequivocally provided by

latedthe witness physician—patient privilege under s. 905.04; the defendant was teiv against the disclosure of specific materials. Davis@t.\JPaul Fire & Marine
authorizedo claim the privilege on the patienbehalf. State ¥Echols, 152 Ws. 2d  InsuranceCo.75 Ws. 2d 190248 N.W2d 433(1977).
725, 449 N.W2d 320(Ct. App. 1989).

As s. 907.06 (1) prevents a court from compelling an expert to testdygically
follows that a litigant should not be able to so compel an expert and a privileg

refuseto testify isimplied. Burnett. vAlt, 224 Ws. 2d 72589 N.w2d 21(1999),  in this section:
96-3356

) - - ) (a) A“client” is a person, public &€ter, or corporation, asseci
UnderAlt, aperson asserting the privilege not tteoexpert opinion testimony can _,. = L . .
be required to give that testimony orify1) there are compelling circumstances presation, or other oganization or en“t)e'.ther public or private, who
eni; b2) there isdatplabn ford aegsonlable com?enSfaﬂrbtrﬁ e>t<petrt; ?g; 3) thf-; eXpertt_ will is rendered professional legal services by a lawyewhocon
not be required to do additional preparation for the testimofy exact question ; ; i ; ;
requiringexpert opinion testimony and a clear assertion of the privilege are requi ldltsa IaWyer with a viewo Obtammg professmnal legal services
for a court to decide whether compelling circumstances existoes not apply to  ITom the lawyer
observations made ypersons treating physician relating to the care or treatment “ » 3 ; i
providedto the patient. Glerw Plante2004 Wi 24 269 Ws. 2d 575676 N.W2d (b) A "lawyer” is a person authorizedr reasonably believed
413 02-1426 by the client to be authorized, to practice law in stage or nation.
~ The*inherent or implicit” language in this section is quite narrow in scope and was (c) A “representative othe lawyer” is one employed to assist
included by the supreme court to preserve a particular work product privilege alregd | in th dii r h . ll | .
recognizedht the time this language was added to the statute, while leaving otherpa"\% awyer In the rendition of professional legal services.
ilegesto be provided for more expressly in other statutory provisions. Saftie v i i is “ i ial” i i
Whitnall School District2008 WI 89 312 Wis. 2d 1 754 N.W2d 439 05-1026 di (CP Adcogng]unlcanon :,E C?hl"lfldfhntla| tlf nghter:jqedl to_be_
ClosedSession, Open Book: Sifting tBandsCase. Bach. W. Law Oct. 2009. flst(;]ose 0 frthpersogi_'o e; a? O_SG cl)lwwc:km h IsC ct)sugp]e IS
urtheranceo € rendition or protessional le rvices 1o the
client or those reasonably necesstoythe transmission of the

905.03 Lawyer—client privilege. (1) DEFINITIONS. As used

905.015 Interpreters for persons with language  diffi - thos

culties, limited English proficiency , or hearing or speak - communication.

ing impairments. (1) If an interpreter for a person with atan  (2) GENERAL RULE OF PRIVILEGE. A client has a privilege to

guagedifficulty, limited English proficiencyas defined in s. refuseto disclose and to prevent any other person from disclosing

885.38(1) (b), or a hearing or speaking impairment interprets @®nfidentialcommunications made for the purpose of facilitating

an aid to acommunication which is privileged by statute, ruletherendition of professional legal services to the client: between

adoptedby the supreme court, or theS. or state constitution, thethe client or the cliens representative and the clienawyer or

interpretermay be prevented from disclosing the communicatiche lawyer's representativeyr between the cliestlawyer and the

by any person who has a right to claim the privilege. The-intdawyer’s representative; or bihe client or the clierg’lawyer to

pretermay claim the privilegdut only on behalf of the persona lawyer representing anothiera matter of common interest; or

who has the right.The authority of the interpreter to do so is-prebetweerrepresentatives of the client or between the client and a

sumedin the absence of evidence to the contrary representative of the client; or between lawyers representing the
(2) In addition to the privilege under su#t), a person whis ~ client.

licensedas an interpreter under4%0.032 (3)may not disclose (3) WHO MAY CLAIM THE PRIVILEGE. The privilege may be

any aspect of a confidential communicatifacilitated by the claimedby the client, the clied’guardian or conservatdhe per

interpreterunless one of the following conditions applies: sonalrepresentative of a deceased client, or the succasstee,
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or similar representative of a Corporation, associatiorgtioer  precautiongaken, (2) the time taketo rectify the errar(3) the scope of discovery

ot ; ; (4) the extent of disclosure, (5) the number of documents to be reviewed, f{)ehe
organizationwhether or not in existence. The person whothes constraintsfor production, (7) whether reliable software tools were used to screen

lawyer at the time of the communication may claim the privileg@cumentsefore production, (8) whether arfigient records management system

nly on behalf of the client. The lawye hori was in place before litigation; and (9) any overriding issue of fairness.
but only on behalf of the client e la ruthority to do so Measuringthe time taken to rectify an inadvertetisclosure should commence

is presumed in the absence of evidence to the contrary whenthe producing party first learns, evith reasonable carshould have learned
(4) ExcepTions. There is no privilege under this rule: thata disclosure of protected information was made, rather than when the documents
. . wereproduced. This standard encourages respect for the privilege without greatly
(a) Furtherance of crime or fraudlf the services of the lawyer increasinghe cost of protecting the privilege.

weresoughtor obtained to enable or aid anyone to commit or planin judging the fourth factowhich requires a court to determitie quantity of
dvertentlyproduced documents, it is appropriate to consataong other things,

; - i
to Comm't,What the client knew or reasonably should have knovﬁi number of documents produced and the percentage of privileged documents pro
to be a crime or fraud; or ducedcompared to the total production.

. ; In assessing whether the software tools used to screen documents before produc
. (b) Claimants thouqh same deceased C!Iel?ﬂs tQ a Ccommy  ion were reliable, it is appropriatgiven current technologjo consider whether the
nicationrelevant to an issue between partig® claim through producing party designed a search that would distinguish privileged documents from
the samedeceased client, regardless of whether the claims areoﬁé?rsto be produced and conducted assurance telséifige production through
m

. X . . s hodscommonly available and accepted at the time ofelieew and production.
testateor intestate succession or by inter vivos transaction; or syp,(s) employs a distinction drawn lately between the terms “waiver” and "for

i icati feiture.” See State.\Ndina,2009 WI 21 1128-31315 Ws. 2d 653
(C) Breach of dUty by Iawyer or clienis to a communication Outof respect for principles of federalism and comity with other jurisdictions, sub.

relevantto an issue of breach of duty the lawyer to the lawy&  (5) doesnot conclusively resolve whether privileged communications inadvertently
client or by the client to the clierst'lawyer; or disclosedin proceedings in other jurisdictions may be useisconsin proceed
s ings; nor whether privileged communications inadvertedtclosed in Wsconsin
(d) Document atteSte_d by lawyeks toa communication rele  proceedingsnay be used in proceedings in other jurisdictions. Sub. (5) states that
vantto an issue concernira attested document to which the-lawit applies “regardiess of where the disclosure occurs,” but to the extent that the law
yeris an attesting witness; or of another jurisdiction controls the question, it is not trumped by sub. (5). The pros
X i . pectfor actual conflicts is minimized because sub. (5) is the same or similar to the rule
(e) Joint clients. As to a communication relevant to a mattesppliedin the majority of jurisdictions that have addressed this issue. If conficts

of common interest between 2 or more clients ifdbemunica arise,for example, because a rule dictates ghdisclosure in a jurisdiction other than
isconsinshould be treated adafeiture in Wsconsin, or that a disclosure indy/

tion was made by any of them to a lawyer retained or conslteGonsinshould be treated as a forfeiture in a jurisdictihrer than Wéconsin, a court
common,when ofered in an action between any of the clients.shouldconsider a choice-of-law analysis. See Beloit LiquidatingTv Grade,
. . 2004WI 39, 11124-25270 Wis. 2d 356
(5) FORFEITUREOFPRIVILEGE. (a) Effect of inadverterdisclo ™ “Thelanguage of sub. (5) also fiifs from the language of Rule 5024ivay that
sure. A disclosure of a communication covered by the privilegehouldnot be considered material. Sub. (5) applies to a privileged “communication.”

i ule 502 applies to a privileged “communication or information.” The reason for the
regardIeSS)f where the disclosure occurs, does not Operate agfference is that sub. (5) is grafted onto sub. (2), which states the gatexedard

forfeiture if all of the following apply: ing the lawyer—client privilege in terms of “communications” between lawyers and
; [ clients,not “communications and information.” Sub. (5) follows suit. Thiecéht
1. The disclosure is ”_']a_dvertent' . languages not intended to alter the scope of the lawyer—client privilege or to provide
2. The holder of therivilege or protection took reasonableany I%ssdpk;otgctlior%ggainst inadvertent disclosure of privileged information than is
; providedby Rule .
stepsto prevent disclosure. . Sub.(5) is modeled on subsections (a) and (b) of Fed. R. Evid. 502. The following
3. The holder promptly took reasonable steps to rectify tlagcerptsrom the Committee Note of the federal Advisory Committee on Evidence

i i i i i H Rules(Revised 1/28/2007) and th&tatement of Congressional Intent regarding
error, InC|Ud|ng‘ if appllcable, followmg the procedures n sRuIeSOZ are instructive, though not binding, in understanding the scope and purposes

804.01(7). of those portions of Rule 502 that are borrowed here:
(b) Scope of forfeitig. A disclosure that constitutes a forfei .. [federal] rule has two major purposes:
tureunder sub. (a) extends to an undisclosed communication onlg o .
) It resolves some longstanding disputes in the courts aboufeébeaéfcer

if all of the foIIowmg apply. tain disclosures of communications or information protected by the attorney—
1. The disclosure is not inadvertent. client privilege or aswork product — specifically those disputes involving
. . L. inadvertentisclosure and subject matter waiver
2. The disclosed and undisclosed communications concerr, ) : I
) It responds to the widespread complaint that litigation costs necessary to

thesame SUbjeCt matter protectagainst waiver of attorney-client privilege or work product have

3. The disclosed and undisclosed communications ought inPecomeprohibitive due tdhe concern that any disclosure (however innocent
or minimal)will operate as a subject matter waiver of all protected communi

fairnessto be considered terther cationsor information. This concern is especially troubling in cases involving
NOTE: Sub. (5) is ceated eff. 1-1-13 by SCQ2-03 electronicdiscovery See, e.g., Hopson @ity of Baltimore, 232 IR.D. 228,
History: Sup. Ct. Orde59 Wis. 2d R1, R11 (1973);1991 a. 32Sup. Ct. Order 244 (D. Md. 2005) (electronic discovery may encompass “millions of -docu

No. 12-03 2012 WI 14, filed 1-1-12, ef. 1-1-13. ments”and to insist upon “record-by-record pre—production privilege review
Judicial Council Note, 2012: Sup. Ct. Order Nal2-03stateshat “the Judicial on pain of subject matter waivewould impose upon parties costs of produc

CouncilNotes to Vis. Stat. § 804.01 (2) (c), 804.01 (7), 805.07 (2) (d), and 905.03 tion that bear no proportionality to what is at stake in the litigation”).
(5) are not adopted, buiill be published and may be consulted for guidance irinter Therule seeks tprovide a predictable, uniform set of standards under which

pr%{?cgﬁgdszaﬂ)?ﬁgs?sv%%ork with them owe clients and their confidences the partiescan determine the consequences of a disclosure of a communication or
A information covered by the attorney-client privilege or work—product protec

utmostrespect. Preserving confidences is one of the professibighest duties. i, " parties to litigation need to knpfer example, that if they exchange priv
Arguably, strict rules about the consequences of disclosing confidences, even '“adilegedinformation pursuant to a confidentiality 6rdﬂﬂe cours order will be
vertently, may serve to promote greater care in dealing with privileged information. gnzorceable.Moreoverif a federal court confidentiality order is not enforce
However,precautiorcomes at a price. In the digital era, when information is stored, apjein astate court then the burdensome costs of privilege review ane reten
exchangedand produced in considerably greater volumes and fierelift formats tion are unlikely to be reduced
thanin earlier eras, thorough preproduction privilege review often can be prohibi ’
tively expensive. Most clients seek a balanced approach.

Thevarious approaches available are discussed in the Advisory Committee Not
andin Harold Sampson ChildrenTrust v Linda Gale Sampson 197@§t,2004WI
57, 1128-32, nn.15-1271 Wis. 2d 610 Sub. (5) represents an “intermediate” or
“middle ground” approach, which is also an approach taken in a majority of jurisdic
tions. Clients and lawyers are free to negotiate more stringent precautions when cir
cumstancesvarrant. Py - h 1 ; f

Sub.(5) is not intended to have théesft of overruling any holding in Sampson. {g?ﬂgnd;Qaczjr\(/j:rqttgg'g?ﬁggds\%?gg\r/;s%%d ?gleﬁd;gguaﬁ?ggr&?r?m;re;v:)dfence
Sampson holds that a lawyedeliberate disclosure, without the consent or know! AmericaEmployee Benefit Plans Litig ' 159D, 307312 (D.D.C. 1994)
edgeof the client, does not waive the lawyer-client privilege. Neither subpsubof waiver of work product limited to materials actually disclosed, because the
(5) alters this rule. Sub. (S)(a) shields certain inadvertent disclosures but does not di arty did not deliberatelylisclose documents in an attempt to gain a tactical
turb existing law regarding deliberate disclosureBeliberate disclosures might advantage). Thus, subjectnatter waiver is limited to situations in which a
comeinto play under sub. (5)(b), which providést, when a disclosure is not irad partyintentionally puts protected information into the litigation in a selective,
vertent,a privilege forfeiture under sub. (5)(@) may extend to undisclosed communi misleadingand unfair mannerit follows that an inadvertent disclosure ofpro
cations and information as well. Howevsuch an extension ensues only when fair < qinformation can neveresult in a subject matter waiveSee Rule
nesswarrants. Fairness does not warrant the surrender of additional privileged502(b) The rule reiects the result in In re SeJaIed QEeF2d 976(D.C. Cit
communicationgnd information if the initial disclosure is neutralized by the Samp 1989) which held t]hat inadvertedisclosure of documents during'di's,co;/ery

sonrule. : - p )
In judging whether the holder of the privilegeprotection took reasonable steps automaticallyconstituted a subject matter waiver
to prevent disclosure or to rectify the eriibis appropriate to consider the non—-dispo  Thelanguage concerning subject matter waiver — “ought in fairness” — is

sitive factors discussed in the Advisory Committee Note: (1) the reasonableness ofakenfrom Rule 106, because the animating principle is the same. Under both

PSubdivision(a). The ruleprovides that a voluntary disclosure in a federal pro
ceedingor to a federal dice or agencyif a waiver, generally results in a
waiveronly of the communication or information disclosed; a subject matter
waiver (of either privilege or work product) is reserved for those unusual situa
tionsin which fairness requires a further disclosure of related, protected infor
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Rules,a party that makes a selective, misleading presentation that is unfair to  particularcases—for example, as to whether steps taken to rectify an erroneous
theadversary opens itself to a more complete and accurate presentation. inadvertentdisclosure were sfi€iently prompt under subdivision (b)(3)

To assure protection and predictabijlitye rule provides that if a disclosure is wherethe receiving party has relied on the information disclosed.
madeat the federal level, the federal rulesarbject matter waiver governs sub
sequenstate court determinations on the scope of the waiver by that-disclo ;
sure.

Thatthere was a communication from a client to an attorney idficisut to find
he communication is privileged. JaxJax,73 Ws. 2d 572243 N.W2d 831(1975).
. . . . . Thereis not a general exception to the lawyer—client privilege in legal malpractice
Subdivision(b). Courts are in conflict over whether an inadvertisitiosure cases.The extent of the privilege is discussed. Dysddempe140 Ws. 2d 792
of a communication or information protectas privileged or work product 413 N.W2d 379(Ct. App. 1987).
fOBSt'tUte.Q Wsl'vetr A fg\s/vf_c%urts‘lnd that Ia ?Itshdoc?ur? must be intentional Whena defendant alleges ifieftive assistance of counsel, the lawyer—clientpriv

0 be a waiver Most courts find a waiver only if the disclosing party act®  jiageis waived to the extent that counsel must answer questions relevant to the allega
lesslyin disclosing the communication or information and failed to request its 0™ Siate vFlores 170 Ws. 2d 272488 N.W2d 116 (Ct. App. 1992).
;itggf";igmﬂ{mg;?;: %??n?gfﬂaﬁgﬁrﬁrggg&aﬂﬁgéﬁ Tﬁgf&iﬁgf&ﬁm A litigant's request to see his or her file that is in the possession of current or former
privilege or as workproduct constitutes a waiver without regard to the protec counsel does not waive the attorney—client and work—product privileges and does not
; - ; : : allow other parties to the litigation discovery of those filBsigwardt v Redlin,196
tionstaken to avoid suchdisclosure. See generally HopsorCity of Balt- Wis. 2d 342 538 N.W2d 581(Ct. App. 1998)94-2701
more,232 FR.D. 228 (D. Md. 2005), for a discussion of this case law . : ) - : e .

( ) Waiver of attorney—client privilege is not limited to direct attacks on attorney per

Therule opts for theniddle ground: inadvertent disclosure of protected-com  formance. An attempt to withdraw a plea on the grounds that it was not knowingly
municationsor information in connection with a federal proceeding or to-afed maderaised the issue of attorney performance and resulted in a waiver of the
eraloffice or agency does not constitute a waiver ifttbkeler took reasonable attorney—clienprivilege. State \Simpson200 Wis. 2d 798548 N.W2d 105(Ct.
stepsto prevent disclosure and also promptly took reasonable steps to rectifyApp. 1996),95-1129

theerror This position is in accord with the majority view on whether inadver Attorney—clientprivilege is not waived by a broadly worded insurance policy

tentdisclosure is a waiver cooperatiorclause in a coverage dispufEhere is not a common interest exception
Casessuchas Lois Sportsweat).S.A., Inc. v Levi Strauss & Co., 104 to the privilege when the attorney was not consulted in common befiemts. State

F.R.D.103, 105 (S.D. NP.Y1985) and Hartford Fire Ins. Ca. @arvey 109 v. Hydrite Chemical Ca220 Wis. 2d 51582 N.W2d 411 (Ct. App. 1998)96-1780

F.R.D.323, 332 (N.D. Cal. 1985), set autnulti-factor test for determining Theattorney—client privilege is waived when thevilege holder attempts to prove

whetherinadvertent disclosure is a waiveFhe stated factors (none of which @ claim or defense by disclosing or describargattorney-client communication.
is dispositive) are the reasonableness of precautions takemméehiken to Statev. Hydrite Chemical Co220 Wis. 2d 51 582 N.W2d 41 (Ct. App. 1998),
rectify the errorthe scope of discoverthe extent of disclosure and the ever 96-1780 . ) ) -
riding issue of faimess. The rule does not explicitly codify that test, because A videotaped interview of a crime victim conducted by the alleged perpétrator
it is reallya set of non-determinative guidelines that vary from case to case. SPoUsewas not privileged as attorney communication because it was méu in
Therule is flexible enougkp accommodate any of those listed factors. Other Presencef a 3rd-partythe victim, and was not confidential. Estrad&tate, is. 2d
considerationdearing on the reasonableness of a producing pafytts 459,596 N.W2d 496(Ct. App. 1999)98-3055 ) .
includethe number oflocuments to be reviewed and the time constraints for A former director cannot act on behalftoé client corporation and waive the faw
producton, Depercingonthe clumsiatces, pay tha uses advanced aneENBrVede, Cuen hou documerts e reted ko e
ytical software applications and linguistic tools in screening for privi e .
work product may be found to have taken "reasonable steps” to prevent inad lawyer'sfiles. Lane vSharp Packaging Syster2§02 W1 28251 Ws. 2d 68640
vertentdisclosure. The implementation of afigént system of records man N.W.2d 788 00-1797 s .
agemenbefore litigation may also be relevant. Billing records are communications from the attorney telieat, and producing

. . . . thosecommunications violates the lawyer—client privilege if produatibiine docu
Therule does not require the producing party to engage in a post—-productionmentsreveals the substance of lawyer—client communications. Lzteavp Pack
reviewto determine whether amyotected communication or information has  agingSystems2002 WI 28 251 Wis. 2d 68640 N.W2d 788 00-1797
beenproduced by mistake. But the rule does require the producing party to “Thetest for invoking the crime—fraud exception under sub. (4) (a) is whether there
follow up on any obvious indications that a protected communication or infor  is reasonableause to believe that the attorrseservices were utilized in furtherance
mationhas been produced inadvertently of the ongoingunlawful scheme. If a prima facie case is established, an in camera
Therule applies to inadvertent disclosures madefeederal dice or agency review of the requested documents is required to determine if the exception applies.
includingbut not limited to an dite or agency that is acting in the course of ~Lanev. Sharp Packaging Systen2§02 Wi 2§ 251 Ws. 2d 63640 N.Ww2d 78§
its regulatory investigative or enforcement authoritfhe consequences of 00-1797 , . - ) . . I
waiver,and the concomitant costs of pre—production privilege rexiawbe Counsel'stestimony on opinions, perceptions, and impressions of a formerslient
asgreat with respect to disclosures taefs and agencies as they are in liiga competencyiolated the attorney—client privilege and shouldimete been revealed

tion. without the consent of the former client. Stat®eeks2003 WI 104263 Ws. 2d
794,666 N.W2d 859 01-0263

STATEMENT OF CONGRESSIONAL INTENT REGARDING RULE 502 A lawyer's voluntary productionf documents in response to opposing cousisel’

OF THE FEDERAL RULES OF EVIDENCE discoveryrequest does not constitute a waiver of the attorney—client privilege under

this section when thiawyer does not recognize that the documents are subject to the
raisedabout the scope and contours of ttieatof the proposed rule on current ~ attorney—clienprivilege and the documents are produced without the consent or
law regarding attorney—client privilegend work—product protection. These knowledgeof the client. Thegency doctrine does not apply to waiver of attorney—

; ; ; i ; lient privilege as it relates to privileged documents. Harold Sampsst 7 Linda
guestionsvere ultimately answered satisfactariyithout need to revise the ¢
text of the rule as submitted to Congress by the Judicial Conference. GaleSampson fust, 2004 W1 57271 Ws. 2d 610679 N.W2d 794 02-1515

The defendans lawyer—client privilege is waived to the extent that counsel must
In generalthese questions are answered by keeping in mind the limited thoughanswerquestions relevant to a chgarof ineffective assistance. This application of
importantpurpose and focus of the rule. The rule addressestengfect of theattorney—client privilege applies with equal force when a defendant in a criminal
disclosureunder specified circumstances, of a communication that is-other caseclaims thathe or she cannotfettively communicate with his or her lawyer
wise protected by attorney—client privilege, or of information that is protected Otherwise no court could assess whether there was a total lack of communication
by work—product protection, on whether the disclosure itself operatas as betweerthem. State.\Boyd,2011 WI App 25 331 Ws. 2d 697 797 N.W2d 546
waiver of the privilege or protection for purposes of admissibility of evidence 10-1090
in a federal or state judicial or administrative proceeding. The rule does not Attorney—clientprivilege in Wsconsin. Stover and Koesteré&i9 MLR 227.

alterthe substantive law regarding attorney—cligmtilege or work—product i i . ; :
protectionin any other respect, including the burden on the party invoking the (lé&étg)rlney clientprivilege: Wsconsin approach to exceptions. 72 MLR 582

privilege (or protection) to prove that the particular information (or communi
cation)qualifies for it. And it is not intended to alter the rules and practices

During consideration of this rule in Congress, a number of questiens

governinguse of information outside this evidentiary context. 90_5-04 Physician—patient, regist_ered _nurse—patier!t,
Someof thesequestions are addressed more specifically hetowrder to chiropractor-patient, ~ psychologist—patient, social
helpfurther avoid uncertainty in the interpretatiamd application of the rule. ~ worker—patient, marriage and family therapist—patient,
Subdivision(a) — Disclosure vs. Use podiatrist—patient and professional counselor—patient

This subdivision doesot alter the substantive law regarding when a arty’ privilege. (1) DeriNiTions. In this section:

e J Ve Mlolon shiges Maeer _(a) *Chiropractor” means a person licensed undaes. 02
ject matter so that the information being used can be fairly considerazhin ora person reasonably believed by the patient to be a chlropractor

teﬁt.,czr}e situatic;,rtl'in ;{vhictr%tr:is iSStrJtt; arises, Ith,e assertigr!imﬂfse in patl ) (b) A communication or information is “confidential” if not
ent-infringementitigation that a party was relying on advice of counsel, is ; ;

discussealsewhere in this Note. In this and similar situations, uswledivi intendedto .be disclosed to 3r.d peysons other tha.n those pr.ese.m to
sion (a)(1) the party using an attorney—client communicattidits advantage further the interest of the patient in the consultation, examination,
CommuNcalionsoncarming heame Subioet matasgardiecs of foe croam. | O} ILrview to persons reasonably necessanhe transmission
stancesn which the communication being so used was initially disclosed. Qf _the _communlc_atlon O_r information, or to persons_who are par
Subdivision (b) — Fairness Considerations ticipatingin the diagnosis and treatment underdinection of the
Thestandard set forth in this subdivision for determining whether a disclosure physician,podiatrist, registered nurse, chiropracpmychologist,
operatesas a waiver of the privilege or protection is, as explained elsewhere social workermarriage and family therapist or professional eoun

in this Note, the majorityule in the federal courts. The majority rule has-sim ~ selor,including the members of the patientamily.

ply been distilled here into a standard designed to be predictable in its-applica “ ; ; ; P
tion. This distillation is not intended to foreclose notions of fairness from con (bm) *Marriage and family therapisttheans an individual

tinuing to inform applicatiorof the standard in all aspects as appropriate in Who is licensed as a marriage and family therapist undetsah.
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or an individual reasonably believed by the patient to be a mar (b) Examination by ater of judge. If the judge orders an
riageand family therapist. examinatiorof the physical, mental or emotional condition of the
(c) “Patient” means an individual, couple, family or group dpatient,or evaluation of the patient fpurposes of guardianship,
individualswho consults with or is examined or interviewed by Brotective services or protective p|aPement. communications
physician podiatrist, registered nurse, chiropracpmychologist, mMadeand treatment records reviewed in the cotireeeof are not
social workermarriage and family therapist or professional eourprivilegedunder this section with respect to the particular purpose

selor. for which the examination is ordered unless the judge orders
(d) “Physician” means a person as defined.i#90.01 (28) Otherwise. _ _ N
or reasonably believed by the patient so to be. (c) Conditionan element of claim or defensEhere is no privi

(dg) “Podiatrist” means a person licensed undée$.63or Itﬁgeunder t?isd.section as mmm‘inicati?ns relevantft?hor V‘chi.n |
aperson reasonably believed by the patient to be a podiatrist.'€ SCOP€ O GISCOvery examination of an ISsue or the physical,
d “Professional lor’ individual wh mentalor emotional condition of a patient in any proceedings in
__(dm) “Professional counselor” means an individual who igich the patient relies upon the condition as an element of the
licensedasa professional counselor under 467 or an individual | -+icnt'sclaim or defense oafter the patieng'death, in any pro
reasonablypelieved by the patient to be a professional counseIBéeding-n which any part)} relies upon the Conditioﬁ as an element
~ (e) “Psychologist” means a licensed psychologist, as that teghthe partys claim or defense.
is defined in s455.01 (4) or a person reasonably believed by the ) Homicide trials. There is no privilege in trials féromicide

patientto be a psychologist. whenthe disclosure relates directly to the facts or immediate cir
() “Registered nurse” means a nurse who is licensed sndegymstancesf the homicide.

441.060r licensed as a registered nursa party state, as defined - (e) Abused or neglected child or abused unborn chitdh.

in $.441.50 (2) (j) or a persomeasonably believed by the patientrhereis no privilege for information contained ir@port of child

to be a registered nurse. o _ _ abuseor neglect that is provided under8.981 (3)

_ (9) “Social worker” means an individual who is certified 3. There is no privilege in situations whehe examination

licensedas a social workeadvanced practice social workiede  of the expectant mother of an abused unborn child creates a rea

pendentsocial workeror clinical social worker under chS7or  sonapleground foran opinion of the physician, registered nurse,

an individual reasonably believed by the patient to be a $°C@ﬂiropractor,psychologist, social workemarriage and family

worker, advanced practice social workendependent social therapist or professionalcounselor that the physical injury

worker, or clinical social worker inflicted on theunborn child was caused by the habitual lack of
(2) GENERAL RULE OF PRIVILEGE. A patient has a privilege to self-controlof the expectant mother of the unborn child in the use

refuseto disclose and to prevent any other person from disclosigg alcohol beverages, controlled substanaegontrolled sub
confidential communications made or information obtained ostanceanalogs, exhibited to a severe degree.

disseminatedfor purposes of diagnosis or treatment of the (f) Tests for intoxication.There is nrivilege concerning the
patient's physical, mental or emotionalondition, among the resytsof or circumstances surrounding any chemical tests for

patient, the patient physician, the patiest podiatrist, the jptoxicationor alcohol concentration, as definedsig40.01 (1v)
patient'sregistered nurse, the patienthiropractarthe patient (g) Paternity poceedings. There is no privilege concerning

psychologistthe patient social workerthe patiens marriage o qtinionvabout the medical circumstances ragnancy or the
andfamily therapist, the patiestprofessional counselor or per conditionand characteristics of a child in a proceedinddter

sons,including members of the patienfamily who are partiei 0 4ha naternity of that child under subeX. of ch. 767
patingin the diagnosis or treatment under the direction opliye (h) Reporting wounds and burn injurieShere is no privilege

sician, podiatrist, registered nurse, chiropractpsychologist, Al ' o
socialworker marriage and family therapist or professional eouiedardinginformation containeeh a report under £55.40per
tainingto a patiens name and type of wound or burn injury

selor.

(3) WHO MAY CLAIM THE PRIVILEGE. The privilege may be () Providing services to court in juvenile mattefnere is no
claimedby the patient, by the patiestjuardian or conservator Privilegeregarding information obtained by an intake worker or
or by the personal representative afeceased patient. The per diSPositionalstaf in the provision of services under 48.067
sonwho was the physician, podiatrist, registered nurse, chiropr§?'069 938.0670r 938.069 An intakeworker or dispositional
tor, psychologist, social workemarriage and family therapist staff member may disclose informatiobtained while providing
professionatounselor may claim the privilege but onlylmehalf Servicesunder s48.0670r48.069only as provided in 48.78and
of the patient. The authority so to do is presumed in the abse disclose information obtained while providing services
of evidence to the contrary unders.938.0670r 938.0690nly as provided in €38.78

X o X History: Sup. Ct. Order59 Wis. 2d R1211975 c. 3931977 c. 61418 1979 c.

(4) ExcepTions. (a) Proceedings for hospitalization, gubr 32s.92 (1) 1979 c. 221352 1983 a. 400635 1987 a. 233264 Sup. Ct. Order51

i i i i i Wis. 2d xxi (1989)1991 a. 3239, 160, 1993 a. 981995 a. 77275436, 1997 a. 292
lanship, protective services, or ptective placement or for con Yoo, 222001 a. 802005 a. 387434 2005 a. 443.265 2007 a. 5397, 130, 2009
trol, care, or treatment of a sexually violent persofihere isno ;113

privilege Unde_r this !’U|e as to (_iommuniCatiQnS_ and infOl'l_"natiOHSub.M) (a) applies to proceedings to extend a commitment under the sex crimes
relevantto an issue in proceedings to hospitalize the patient feat. State VHungerford84 Ws. 2d 236267 N.W2d 258(1978).

i i i i i _ By entering a plea of not guilty by reason of mental disease or defedtfémelant
mental iliness, to appoint a guardian in this state, for court lostthe physician—patient privilege by virtuesf905.04 (4) (c) and the confidential

orderedprotective services or protective placement, for rewiBW ity of treatment records under s. 51.30 (4) (bBtate vTaylor, 142 Ws. 2d 36417
guardianship, protective services, or protective placement ordék$y.2d 192(Ct. App. 1987). _ ) S _
or for control, care, or treatment of a sexually violent person undef psychotherapist'duty to 3rd parties for dangerous patients’ intentional behavior

. L . . Is discussed. SchusterAdtenbeg, 144 Ws. 2d 223424 N.W2d 159(1988).
ch.980, if the physician, registered nurse, chiropragieychole A defendant did not have standitggcomplain that a physiciantestimony vie

gist, social workermarriage and family therapist, professional lateda witnesss physician-patiers’privilege under s. 905.04; the defendant was not
counselorin the course of diagnosis teatment has determinedauthorizedo claim the privilege on the patienibehalf. State.\Echols,152 Ws. 2d

. g o P - . 5 449 N.W2d 320(Ct. App. 1989).
thatthe patient is in need of hospitalization, guardianship, prot Undersub. (4) (9), the history of a pregnancy is discoverable. The court may per

tive services, or protective placement or control, care, and treak discovery of the history as iong as informatiegarding the mother sexual rela
mentas a sexually violent person. tionsoutside of the conceptive period is eliminated. IRaternity of J.S5.R58 Ws.
; ) . . . 2d10Q 461 N.W2d 794(Ct. App. 1990).
(am) Proceedings for guaianship. Thereis no privilege gecausainder sub. (4) (Ahere is no privilege for chemical tests for intoxication,

underthis rule as to information contained in a statement concetite results of a test taken for diagnostic purposes are admissible in an OMVWI trial.
ing the mental condition of the patient furnished to the court by4y of Muskego vGodec 167 Ws. 2d 536482 N.w2d 79(1992).

P f A patients mere presence in a physicgafice is not within the ambit of this prv
physmanor psychologlstmder $54.36 (1)0r $.880.33 (1) 2003 ilege. A defendanthaged with trespass to a medical facijliy 943.145, is entitled

stats. to compulsory process to determine if any patients present at the time of the alleged
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incidenthad relevant evidence. Statéigliorino, 170 Ws. 2d 576489 N.w2d 678 (b) “Advocate” means an individual who is an employee of or

(Ct. App. 1992). - PR ]
To be entitled to an in camera inspection of privileged records, a criminal defend%nYOlunteer for an ganization the purpose of which is to prowde

mustshow that the souglaffter evidence is relevant and may be necessary to a f&ipunse"ng, assistance, or support services free djehaa vie
determinatiorof guilt or innocence. Failure of the recardubject to agree to inspec tim.
tion is grounds for sanctions, including suppressing the record sshiestimony L . . L . A
Statev. Shifira, 175 Ws. 2d 600499 N.W2d 719(Ct. App. 1993). (c) A communication or information is “confidential” if not
The patients objectively reasonable expectatiafisonfidentiality from the medi  intendedto be disclosed to 3rd persons other than persons present
cal provider are the proper gauge of the privilege. Stdtecke,177 Ws. 2d 590 i Vi i i
o frther the neres of e person reoeing courseling: esest
Whena patient medical condition is at issue the patient—client privilege give@ e pp ’ p . . . y y
way. Wikrent v Toys “R” Us,179 Wis. 2d 297507 N.W2d 130(Ct. App. 1993).  transmissiorof the communication anformation, and persons

Ex parte contacts between several treating physicians after the commencemewtlod areparticipating in providing counseling, assistance, of sup

litigation did not violate this section. This section applies only to judicial proceedin, i i i i i i
andplaces restrictions on lawyers, not physicians. Limited ex parte contacts bew\g?ryt services under the direction of an advocate, InCIUdlng fam”y

defensecounsel and plainfifs physicians are permissible, but ex parte discovery member$f the person receiving Counselin_g, fiS_SiStanC_& or sup
not. Steinbeg v. Jensen}94 Ws. 2d 439534 N.W2d 361(1995). port services and members of any group of individuals with whom
Thereis no general exception to privileged status for communications gathe i i i i
from incarcerated persons. Statdeseph 200 Ws. 2d227, 546 N.W2d 494(Ct. e pel’l:lSO.n _rec;elves coun;elling, assistance, or suppor.t Services.
App. 1996),95-2547 (d) “Victim” means an individual who has betle subject of
Both initial sex ofender commitment and disclyer hearings under ch. 98@e  abusiveconduct or who alleges thia¢ or she has been the subject
“proceedingdor hospitalization” within the exception to the privilege under sub. (4 ; [ ; ;
(@). State vZanelli 212 Ws. 2d 358569 N.W2d 301(Ct. App. 1997)96-2159 df abusive conduct. It is immaterial that the abusive conduct has
_A party may not challenge on appeal an in camera review of records conductda@ been reported to any government agency
*1‘59%")"%9%‘12‘;“ State Darcy N. K.218 Ws. 2d 640581 N.W2d 567(Ct. App. (2) GENERAL RULE OF PRIVILEGE. A victim has a privilege to
This section does not regulate the conduct of physicians outsideanimoom. ~ refuseto disclose and to prevent any other person from disclosing
Accordingly it does not give a patient the right to exclude others from a treatmgnynfidential communications made or information obtained or

area, State v Thompson222 Ws. 2d 179 585 N.W2d 905(Ct. App. 1998). - gisseminatecamong the victim, an advocate who is acting in the

Whena motion has been made seeking a minor vistingialth care records, the SCOpeof his or her duties @ advocate, and persons who are par
stateshall give notice to the victim and the victsparents, providing a reasonabletjcj inai idi i i i
time to object to the disclosure. If the victim does expressly consent to disclosure,tlmgat";]g |r&p rov] ding fC ounsgllng, aSSII?tahnce, or suppert{lces
the state shall nowaive the materiality hearing undgehifira. Jessica J.L.\&tate, uUnderthe direction of an advocate, If the communicatras
223Wis. 2d 622589 N.W2d 660(Ct. App. 1998)97-1368 madeor the information was obtained or disseminated for the pur

The psychotherapist—patient privilege does not automatically or absofately i i i i
closethe introduction of a therapeutic communication. When a therapist had—rea?gse.Of providing counseling, assistance, or support services to

ablecause tdelieve a patient was dangerous and that contacting police would p‘%e victim.

vent harm and facilitate the patiesithospitalization, the patieststatements fell i
within a dangerous patient exception to the privilege. Stakgacki,226 Ws. 2d (3) WHo MAY. C.LAIM THE PR.IVI.LEGE' The privilege may be
349,595 N.W2d 31(Ct. App. 1999)97-3463 claimedby the victim, by the victing guardian or conservatar

Under the Schiffratest, anin camerainspection of the victins mental health by the victim’s personal representative if the victim is deceased.

recordswas allowed. The defendant established more than the mere possibility : ¥ :

the requested recordsight be necessary for a fair determination of guilt 0H'nno[1qﬁte advos:ate ma_y claim the _perlIege on b?half ofwistim. The .

cence. State vWalther 2001 W | App 23240 Wis. 2d 619623 N.W2d 205 advocate'sauthority todo so is presumed in the absence of evi
Releaseof records containing information of previous assaultive behavior bygenceto the contrary

nursinghome resident was not prohibited by the physician—patient privilege. A nurs .

ing home resident does not have a reasonable expectation of privacy in assaultivé4) EXCEPTIONS. Subsectiorf2) doesnot apply to any report

conduct. The information may be released by court arderawford v Care Con concerningchild abuse than advocate is required to make under

cepts,Inc. 2001 WI 45 243 Wis. 2d 1.9, 625 N.W2d 876 99-0863 48.981
An in camera inspection of confidential records urgghiffrais not restricted to S.49.
mentalhealth records. State Mavarro,2001 WI App 225248 Ws. 2d 396636 (5) RELATIONSHIPTO $.905.04. If @ communication or informa

N.W.2d 481, 00-0795 . . . . . N
The preliminary showing for an in camera review of a victimhental health 10N that is privileged under suf2) is also a communication or

recordsrequires a defendant to $etth, in good faith, a specific factual basis demoninformationthat is privileged under 805.04 (2) the provisions

stratinga reasonable likelihood that the records contain relevant information necgs$ . 905.04supersede this section with respect to that commu
saryto a determination of guilt or innocence and is not merely cumulative of other

evidenceavailable to the defendant. The information will be “necessargleses  Nicationor information.
minationof guilt or innocencelf it "tends to create a reasonable doubt that might not History: 2001 a. 109
otherwiseexist.” State vGreen, 2002 WI 68 253 Wis. 2d 356646 N.W2d 298

00-1392 . . .
The test set out irBhiffraand Green pertaining to access to privileged mentalgo‘r"o5 Husband-wife and domestic partner privilege.

healthrecords applies ta defendant requesting confidential records during postcoffl) GENERAL RULE OF PRIVILEGE. A person has a privilege poe

viction discovery and the defendant should be required to meet the preli@hifry & i

fra-Geen burden. State. \Robertson2003 Wi App 84349 Ws. 2d 349661 ENtthe persors spouser former spouse or domestic partner or

N.W.2d 105 02-1718 former domestic partner from testifying against the persoto as
Theexception tdhe privilege under sub. (4) (e) 2. when the examination of a chiiny private communication by one to the other made dutiagy

createsa reasonable ground for an opinion that abuse or neglect was other than i i i i i i
dentallycaused or inflicted by another applied when a therapist repopesséble %mage or domestic partnersh|p. As used in this section,

sexualassault to the authorities, presumably pursuant to his mandatory reporti@@mesticpartner” means a domestic partner undei7en.

obligationsunder s. 48.891State vDenis L.R.2005 WI 110, 283 Wis. 2d 358699 i
N.W 20 154 03-0384 (2) WHO MAY CLAIM THE PRIVILEGE. The privilege may be

Communicationswith an unlicensed therapist were privileged because of thélaimedby the person or by the spouse or domestic partner on the
patient'sreasonable expectation that they would be and because the unlibenged person’sbehalf. The authority of the spouse or domestic partner

pistyorked nder ihe %5?23”3%2&293’,3'%‘5& ggg”(f&‘?f%%‘;'&'\"emo”a' Hospital, t do so is presumed in the absence of evidence to the contrary

The privilege under this section is not a principle of substantivetatmerely an (3) ExcepTions. There is no privilege under this rule:

evidentiaryrule applicable at all stages of civil and criminal proceedings, except .
actualtrial on the merits in homicide cases. 64 A@gn. 82. (a) If both spouses or former spouses or domestic partners or

A person claiming a privilege in a communication with a person who was noformer domestic partners are parties to the action.
o) (0o Iy he Euren of esablening e or she(b) I proceedings imihich one spouse or former spouse or
Supp.902(1996). domesticpartner or former domestic partner is et with a

crime against the person or property of the other a ofiild of
905.045 Domestic violence or sexual assault either,or with a crime against the person or property of a 3rd per
advocate-victim privilege. (1) DerINITIONS. In this section: soncommitted in the course of committing a crime against the
(a) “Abusive conduct” means abuse, as defined 818.122 other.
(1) (a) of a child, as defined in 48.02 (2) interspousal battery  (c) In proceedings in which a spouse or former spouse or
asdescribed under 840.190r 940.20 (1m)domestic abuse, asdomesticpartner or former domestic partner is ¢t with a
definedin s.813.12 (1) (am)or sexual assault under®10.225 crime of pandering or prostitution.
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(d) If onespouse or former spouse or domestic partner or for (4) ExcepTioN. There iso privilege under this section if there
mer domestic partner has acted as the agent of the other andglgevalid and voluntary written agreement between the test subject
private communication relates to matters within the scope of tl@dthe person administering the test.

agency. History: 1979 c. 319
History: Sup. Ct. Order59 Ws. 2d R1, R130 (19731991 a. 322009 a. 28 A distinction exists between an inquiry into the taking of a polygraph and an
Ie ref -As to testi f husband and wife i terni ggard  inquiry into its results. An dér to take a polygraph is relevant to an assessment of
ing child born in wedlock, se 89139 e e ernity adlegare . ofteror's credibility. State vWofford, 202 Ws. 2d 523551 N.W2d 46(Ct. App.

A wife’s testimony as to statements made by her husband was admissible Wheﬁ§$ﬁ),95—0979

; - eresults of polygraph examinations are inadmissible in civil cases. While an
jftf%elr\}twgg &%?fé%)he presence of 2 witnesses. Abrah8tated7 Ws. 2d offer to take a polygraph examination may be relevant to feeoo® credibility that

. ) aperson agreed to a polygraph at the request of law enforcement has rfotihden
_ Spousesan be compelled to testify as to whether the other was working orcollegéimissible and could not be without proof that the person believed the results would
ing unemployment insurance, since such facts are known to 3rd persons.. Kaifckuratelyindicate whether he or she was lying. Estate of NeumaNewmann,
State 48 Wis. 2d 212179 N.w2d 777(1970). 2001WI App 61, 242 Ws. 2d 205626 N.W2d 821 00-0557
A wife’s observation, without her husbasikihowledge, of her husbasdtriminal

actcommittedon a public street was neither a “communication” nor “private” Withirb litical ™ ivil £

meaningof sub. (1). State.Babin,79 Ws. 2d 302255 N.W2d 320(1977). 05.07 Political vote. Every persomas a privilege to refuse
“Child” under sub. (3(p) includes a foster child. Stateichels, 141 Ws. 2d 81 10 disclosethe tenor of the persaote at a political election con

414N.W.2d 311 (Ct. App. 1987). ductedby secret ballot unless the vote was cast illegally

Theprivilege under sub. (1) belongs to the person against whom testimony is being;; . '
offered. While an accused may invoke the privilege to prevent his or her dpomse ghstory. Sup. Ct. Order59 Ws. 2d R1, R139 (19731991 a. 32
testifyingagainst him or hethe witness spouse may not invoke it to prevent his or . .
herown testimony Umhoefer vPolice and Fire Commission of the City of Mequon,905.08 Trade secrets. A person has a privilege, which may
20021 App 217 257 Wis. 2d. 539652 N.W2d 412 01-3468 be claimed by the person or the persoayent or employeén

Undersub. (3) (b), it is irrelevant whethtire acts of the defendant that constitute £ iscl h f disclosi
acrime against a third party are the samethetsconstitute a crime against the spousée useto disclose and to prevent other persons from disclosing a

or different acts. State Richard G. B2003 WI App 13259 Wis. 2d 730656 trade secret as defined in184.90 (1) (c)owned by the person,

N.W.2d 469 02-1302 - L X
Whenall outgoing telephone calls made by inmates of a jail were recorded and {ff1 Ehe allowance of the pnvﬂege will not tend to conceal fraud or

policy was disclosed to all inmates, the defendant knowingly exposed the conter@g?‘en’visework injUStiC_e- When diSdosure_ is directed, the judge
thecall to a third party That constituted a waiver of any marital privilege. State \shalltake such protective measure as the interests of the holder of
Eison,2011 WI App 52 332 Wis. 2d 331797 N.W2d 890 10-0909 i i i i

Thefact that the defendant was untruthful in his statemertiis twife was not an the p_erlIege and of the parties and the furtherance of Justice may
exceptionto the marital privilege. State Eison,2011 WI App 52332 Ws. 2d 331 fequire.

797N.W.2d 890 10-0909 History: Sup. Ct. Order59 Wis. 2d R1, R140 (1973);985 a. 236
905.06 Communications to members of the clergy . 905.09 Law enforcement records. The federal govern
(1) DeriNniTIONs. As used in this section: mentor a state or a subdivision thereof has a privilege to refuse to

(@) A “member of the clgy” is a ministey priest, rabbipr ~ discloseinvestigatory files, reportand returns for law enforee
othersimilar functionary of a religious ganization, or an individ Mentpurposes except to the extent available by law to a person

ual reasonably believed so to be by the person consulting the irgiherthan the federal government, a statesubdivision thereof.
vidual. The privilege may be claimed by an appropriate representative

dthefederal government, a state or a subdivision thereof.

(b) A communication is “confidential” if made privately an History: Sup. Ct. Ordei59 Ws. 2d R1, R142 (1973).

notintended for further disclosure except to other perpoesent

in furtherance of the purpose of the communication. 905.10 Identity of informer . (1) RULE OF PRIVILEGE. The
(2) GENERAL RULE OF PRIVILEGE. A person has a privilege to federalgovernment or a state or subdivision theteas a privi
refuseto disclose and to prevent another from disclosiogrdi-  |egeto refuse to disclose the identity of a person who has furnished
dentialcommunication byhe person to a member of the gien  information relating to or assisting &m investigation of a possible
the membets professional character as a spiritual adviser  violation of law to a law enforcementfier or membeof a legis
(3) WHo MAY CLAIM THE PRIVILEGE. The privilege may be lative committee or its sthfonducting an investigation.
claimedby the person, by the perseiguardian or conservatar (2) WHo may cLam. The privilege may be claimed by an
by the persors personal representative if the person is deceasagpropriaterepresentative of thiederal government, regardless
Themember of the clgy may claim the privilege on behalf of theof whether the information was furnished to aficef of the gov
person. The member of the clgy’s authority so to do is presumedernmentor of a state or subdivision theredfhe privilege may be
in the absence of evidence to the contrary claimedby an appropriate representative of a stasubdivision
(4) ExcepTions. Thereis no privilege under this section eon if the information was furnished to arfioér thereof.
cerningobservations or information that a membgthe clegy, (3) ExcepTioNs. (@) Voluntary disclosue; informer awitness.
as defined in $48.981 (1) (cx)isrequired to report as suspectedNo privilege exists under this rule if the identity of the informer
or threatened child abuse unden8.981 (2) (bm) or the informets interesin the subject matter of the inforn'er
20'3238;0% 3SU|O- Ct. Order59 Ws. 2d R1, R13§1973);1991 a. 322003 a. 279  communicatiorhas been disclosed to those wimuld have cause
490 i i . 0 resent the communication by a holder of the privilege or by the
e e o e 15745 * Wormer s own action, or i he informer appears as a witness for
172,404 N.W2d 69(Ct. App. 1987). B the federal government or a state or subdivision thereof.
ShouldClemy Hold the Priest—Penitent Privilege? Mazza. 82 MLR 171 (1998). (b) Testimon)on merits. If it appears from the evidence in the
905.065 Honesty testing devices. (1) DEerINITION. In this caseor from other showing by a party that an informer may be able
section “honesty testing device” means a polygraph, voice Streto give testimony necessary to a fair determination of the issue of
analysi,s psychological stress evaluator or any othe'r similar teg llt or innocence in a criminal case or of a matesiiie on the
1 ritsin a civil case to which the federal government or a state or
purportingto test honesty . subdivisionthereof is a partyand the federal government or a
(2) GENERALRULE OF THE PRIVILEGE. A person has a privilege stateor subdivision thereof invokes the privilege, the judge shall
to refuse to disclosand to prevent another from disclosing anyjve the federal government or a state or subdivision thereof an
oral or written communications during or any results of aBpportunity to show in camera factelevant to determining
examinationusing an honesty testimfgvice in which the person whetherthe informer can, in fact, supply that testimonyhe
wasthe test subject. showingwill ordinarily be in the form of didavits but the judge
(3) WHoMAY cLAIM PRIVILEGE. The privilege may be claimed may direct that testimony be taken if the judge finds that the matter
by the person, by the perserguardian or conservator or by thecannotbe resolved satisfactorilypon afidavit. If the judge finds
person’spersonal representative, if the person is deceased. thatthere is a reasonable probability that the informer can give the

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/acts/1991/32
https://docs.legis.wisconsin.gov/document/acts/2009/28
https://docs.legis.wisconsin.gov/document/statutes/891.39
https://docs.legis.wisconsin.gov/document/courts/47%20Wis.%202d%2044
https://docs.legis.wisconsin.gov/document/courts/47%20Wis.%202d%2044
https://docs.legis.wisconsin.gov/document/courts/176%20N.W.2d%20349
https://docs.legis.wisconsin.gov/document/courts/48%20Wis.%202d%20212
https://docs.legis.wisconsin.gov/document/courts/179%20N.W.2d%20777
https://docs.legis.wisconsin.gov/document/courts/79%20Wis.%202d%20302
https://docs.legis.wisconsin.gov/document/courts/255%20N.W.2d%20320
https://docs.legis.wisconsin.gov/document/courts/141%20Wis.%202d%2081
https://docs.legis.wisconsin.gov/document/courts/414%20N.W.2d%20311
https://docs.legis.wisconsin.gov/document/courts/2002%20WI%20App%20217
https://docs.legis.wisconsin.gov/document/courts/652%20N.W.2d%20412
https://docs.legis.wisconsin.gov/document/wicourtofappeals/01-3468
https://docs.legis.wisconsin.gov/document/courts/2003%20WI%20App%2013
https://docs.legis.wisconsin.gov/document/courts/259%20Wis.%202d%20730
https://docs.legis.wisconsin.gov/document/courts/656%20N.W.2d%20469
https://docs.legis.wisconsin.gov/document/courts/656%20N.W.2d%20469
https://docs.legis.wisconsin.gov/document/wicourtofappeals/02-1302
https://docs.legis.wisconsin.gov/document/courts/2011%20WI%20App%2052
https://docs.legis.wisconsin.gov/document/courts/332%20Wis.%202d%20331
https://docs.legis.wisconsin.gov/document/courts/797%20N.W.2d%20890
https://docs.legis.wisconsin.gov/document/wicourtofappeals/10-0909
https://docs.legis.wisconsin.gov/document/courts/2011%20WI%20App%2052
https://docs.legis.wisconsin.gov/document/courts/332%20Wis.%202d%20331
https://docs.legis.wisconsin.gov/document/courts/797%20N.W.2d%20890
https://docs.legis.wisconsin.gov/document/wicourtofappeals/10-0909
https://docs.legis.wisconsin.gov/document/statutes/2011/48.981(1)(cx)
https://docs.legis.wisconsin.gov/document/statutes/2011/48.981(2)(bm)
https://docs.legis.wisconsin.gov/document/acts/1991/32
https://docs.legis.wisconsin.gov/document/acts/2003/279
https://docs.legis.wisconsin.gov/document/acts/2005/253
https://docs.legis.wisconsin.gov/document/courts/137%20Wis.%202d%20172
https://docs.legis.wisconsin.gov/document/courts/137%20Wis.%202d%20172
https://docs.legis.wisconsin.gov/document/courts/404%20N.W.2d%2069
https://docs.legis.wisconsin.gov/document/acts/1979/319
https://docs.legis.wisconsin.gov/document/courts/202%20Wis.%202d%20523
https://docs.legis.wisconsin.gov/document/courts/551%20N.W.2d%2046
https://docs.legis.wisconsin.gov/document/wicourtofappeals/95-0979
https://docs.legis.wisconsin.gov/document/courts/2001%20WI%20App%2061
https://docs.legis.wisconsin.gov/document/courts/242%20Wis.%202d%20205
https://docs.legis.wisconsin.gov/document/courts/626%20N.W.2d%20821
https://docs.legis.wisconsin.gov/document/wicourtofappeals/00-0557
https://docs.legis.wisconsin.gov/document/acts/1991/32
https://docs.legis.wisconsin.gov/document/statutes/2011/134.90(1)(c)
https://docs.legis.wisconsin.gov/document/acts/1985/236

7 Updated 11-12Wis. Stats. Database PRIVILEGES 905.16

testimony,and the federal government or a state or subdivisielpw other parties to the litigation discovery of those filBsigwardt v Redlin, 196

: : f . : Wis. 2d 342538 N.W2d 581(Ct. App. 1995)94-2701
ther.EOfeleCtS not to d|SCIOS,e the qurn‘terdenhty the Jque, on A lawyer's voluntary productiolnf documents in response to opposing cousisel’
motion of the defendant in a criminal case shall dismiss th&coveryrequest does not constitute a waiver of the attorney—client privilege under
chargego which the testimony woulcklate, and the judge maythis section when thiawyer does not recognize that the documents are subject to the

B , . . : attorney—clienfprivilege and the documents are produced without the consent or
do so on the judgs’own motion. In civil caseshe judge may knowledgeof the client. Thegency doctrine does not apply to waiver of attorney—

makean order that justice requires. Evidence submitted to thientprivilege as it relates to priviieged documents. Harold Sampssn T Linda
Judge shall be sealed and preserved)mmade available to the GaleSampson flust,2004 WI 57 271 Ws. 2d 610679 N.W2d 794 02-1515
appellatecourt in the event of an appeal, and the contents shall not . . )
otherwisebe revealed without consenttbe federal government, 905.12  Privileged matter disclosed under  compulsion
stateor subdivision thereof. All counsel and parties shall be p&t Without opportunity to claim privilege. Evidence ofa
mittedto be present @very stage of proceedings under this subdftatemenbr other disclosure of privileged matter is not admissi
vision except a showing in cameravatich no counsel or party Ple against the holder dhe privilege if the disclosure was (a)
shallbe permitted to be present. compellederroneously or (b) made without opportunity to claim

; L : : ; the privilege.
(c) Legality of obtaining evidencelf information from an =
informer is reliedupon to establish the legality of the means by History: Sup. Ct. Orders9 Ws. 2d R1, R151 (1973).
which evidence was obtained and the judge is not satisfied thatg@;})
informationwas receivedrom an informer reasonably believed, .
to be reliable or credible, the judge may require the identity of t e
informerto be disclosed. The judge shall on request of the fede&gb
governmentstate or subdivision thereof, direct that dieclosure r counsel. No inference may be drawn therefrom
be made in camera. All counsel and parties concerned with e ' )

issueof legality shallbe permitted to be present at every stage of (2) CLAIMING PRIVILEGEWITHOUT KNOWLEDGEOFJURY. In jury

proceedingsinder this subdivisioexcept a disclosure in cameraCasesproceedings shall be conducted, to the extent practicable,

atwhich nocounsel or party shall be permitted to be present. ﬁﬁgvf/é% fzg'fl'iﬁge.ﬂ:e making of claims of privilege withthe
disclosureof theidentity of the informer is made in camera, thé( 9 Jury .
recordthereof shall be sealed and preserved to be malkble (3) Jury INsTRUCTION. Upon request, any party against whom
to the appellate court in thevent of an appeal, and the contentdiejury might draw an adverse inference from a claim of privilege
shallnot otherwise be revealed without consent of the approprifi€ntitied to an instruction that no inference may be drawn-there
federalgovernment, state or subdivision thereof. from.
History: Sup. Ct. Order59 Ws. 2d R1, R143 (19731991 a. 32 (4) APPLICATION; SELF-INCRIMINATION. Subsection§l) to (3)
Thetrial judge incorrectly determined whether an informégstimony was neces do not app|y in a civil case with respect to the privi|ege against
saryto a fair trial. The proper tes whether the testimony the informer can give 'Slself—incrimination
relevantto an issue material to the defeasel necessary to the determination of guil , :
orinnocence. Itis not for the judge to determine whether the testimony will be helpHistory: Sup. Ct. Order59 Ws. 2d R1, R153 (1973},981 c. 390
ful. State vOutlaw 108 Wis. 2d 112, 321 N.W2d 145(1982). The prohibition against allowing comments on or drawing an inferooea 3rd-
Theapplication of the informer privilege tnmmunications tending to identify the Partywitnesss refusal to testify on 5th amendment grounds does not deny a criminal
informerand consideration by the trial court under sub. (3) (c) of the privilegmel ~ defendant'onstitutional right to equal protection. Statéfeft, 185 Ws. 2d 289
mationin determining reasonable suspicion for an investigatieure is discussed. 517 N.W2d 494(1994).
Statev. Gordon, 159 Wis. 2d 335464 N.W2d 91(Ct. App. 1990).
role ASAN Informer befor e Jry 15 Stpport s Gefenss that e inormer sewalg oL+ _Privilege in crime victim compensation  pro-
committedthe crime, the judge erred in not permitting the jury to hear the eviden ._ed'ngs' (l) _Except as .prowded ISLIt_).(Z)_, no pr|V|Iege under
Statev. Gerard, 180 Wis. 2d 327509 N.W2d 112 (Ct. App. 1993). this Chapter exists regardlng communications or records relevant

Thestate is the holder of the privilege; disclosure by an infosnagtorney is not  to an issue of thehysical, mental or emotional condition of the

“by the informets own action.” Theprivilege does not die with the informeBtate i i~tim i i i ;
V. Lass,194 Ws. 2d 592535 N.W2d 904(Ct. App. 1995). claimantor victim in a proceeding under &49in which that con

Whenthere was stitient evidence in the record to permit a rational court te cordition is an element.

cludethat a reasonable probability existed that the informer could prosfieleant —cli ivi iag i i
testimonynecessary to a fair determination on the issue of guilt or innocence, trh (SigThe lawyer—client privilege applies in a proceedumgier

decisionto forego an in camera hearing was withindfseretion of the trial court. c
State vNorfleet,2002 WI App 140254 Wis. 2d 569647 N.W2d 341 01-1374 History: 1979 c. 189
Oncea defendant has made an initial showing that there is a reasonable probability

that an informer may be able to giestimony necessary to the determination of guil o . .
or innocence, the state has the opportunity to slmwamera, facts relevant to b05'15 P”V”ege in use of federal tax return informa -

whetherthe informer can provide that testimon@nly if the court determines that tion. (1) An employeeof the department of health services, the

aninformer's testimony is necessary to the defense in that it could create a reasor@@lpartmenof children and families or a county departmmmﬂer

doubtof the defendarg’ guilt, must the privilege to not disclose the informer give .

way. The state may present evidence that an infdemestimony is unnecessary S- 46.215 46.220r 46.230r a member of a governing body of a

Statev. Vanmanivong2003 W1 41 261 Ws. 2d 202661 N.W2d 76 00-3257 federallyrecognized American Indian tribe who is authoribgd
Thetrial court erred when upon findingdfigwits of confidential informers insuf  faderallaw to have access tm awareness of the federal tax return

ficient it, on its owninitiative and without contacting either pasgyattorney . . - -

requesteddditional information from law enforcement. Iifidévits are insufcient, information of another in the performar_lce OT dUUBdef $49.19

the court must hold an in camera hearing and take the testimony of the informerere49.450r 7 USC 201 to 2049may claim privilegeo refuse to

determindf their testimony is relevant andaterial to the defendastefense. State disclosethe information and thgource or method by which he or

v. Vanmanivong2003 WI 41 261 Ws. 2d 202661 N.W2d 76 00-3257 . . " .
92 ! 2 6 shereceived or otherwise became aware of the information.

905.11 Waiver of privilege by voluntary disclosure. A (2) An employee or member specified in s(b) may not

personupon whom this chapter confers a privilege agalissio ~ Waive the right to privilege under sufd) or disclose federal tax

sureof the confidential matter or communication waives the privieturninformation or the source of that information exceptras

legeif the person or his or her predecessudhile holder of the Videdby federal law

privilege, voluntarily discloses or consents disclosure of any , HiSy: 1989 3, 311995 a. 2857225 9126 (19)9130 (4) 1997 a3 2007 a
rvie ents . 5.3779 9121 (6) (3)

significantpart of the matter or communication. This sectloas

notapply if the disclosure is itself a privileged communicationggs 16  Communications to veteran mentors. (1) DEF-

Nngéggslgg%?2?33?39\31;)2d R1, R150 (1973}987 a. 355Sup. Ct. Order NITIONS. As used in this section:

Testimonyof an accomplice who waived her privilege is admissible even though (a) A communication is “confidentialif not intended to be
NS (e fled or granted immuniigtate v\Wells, 51 Ws. 2d 477187 disclosedto 3rd parties other than to those persons presentto fur
‘A ' erthe interests of the veteran or member or to persons reason

A litigant's request to see his or her file that is in the possession of current or for s A .
counsel does not waive the attorney-client and work—product privileges and doesaiaty necessary for the transmission of the communication.

13 Comment upon or inference from claim of privi -
ege; instruction. (1) COMMENT ORINFERENCENOTPERMITTED.
claim of a privilege, whether in the present proceeding
na prior occasioris not a proper subject of comment by judge
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(b) A “veteran mentor” is an individual who meets all of therivilege to refuse to disclose and to prevent another from disclos
following criteria: ing a confidential communication made by the veteran or member

1. Served on active duty in the U.S. armed forces or in ford€s? veterarmentor while the veteran mentor is acting within the
incorporatedn the U.S. armed forces, served in a reserve unit #§0pe of his or her duties under the veterans mentoring program.

the U.S. armed forces, or served in the national guard. (3) WHO MAY CLAIM THE PRIVILEGE. The privilege may be
2. Has successfully completed a judicially approved veterafi@imedby the veteran or membéday the veteras’or membes
mentoringtraining program. guardianor conservatomor by the veteras’or membés personal

3. Has completed a background information form approv . &
by a circuit court judge from a county that is participating in a veg cntormay claim the privilege on behalf of theteran or mem
r. The veterarmentois authority to claim the privilege on

eransmentoring !orogram. . N . behalfof the person is presumed in the absence of evidence to the
4. Is on the list of persons authorized by a circuit court J“d%ntrary.

to provide assistance and advice in a veterans mentoring progranh) ExcepTion. There is no privilege under this section as to
(c) “Veteran or member” means an individual wheésving  the following:

or has served on active duty in the U.S. armed forces or in forces(a) A communication that indicatésat the veteran or member

incorporatedn the U.S. armed forces, in a reserve afithe U.S. 50101 threatenso commit a crime or to seriously harm himself
armedforces, or in the national guard. or herself

(d) "Veterans mentoring program” is a program approved by 5y A communication that the veteran or member has agreed
acircuit court judge to provide assistance and advice to a vetefallriting to allow to be disclosed as a condition of his or her par

or member ticipationin the veterans mentoring program.
(2) GENERAL RULE OF PRIVILEGE. A veteran or member has a History: 2009 a. 210

e%aoresentativda‘ the veteran or member is deceased. The veteran
e
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